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W
e have before us the Petition for R

econsideration (Petition) filed by E
m

m
anuel

C
om

m
unications, Inc. (E

m
m

anuel), requesting reconsideration of the dism
issal1 of its application (Perm

it
A

pplication) for a construction perm
it for FM

 T
ranslator Station W

256D
N

, W
orcester, M

assachusetts.2
For the reasons set forth, w

e deny the Petition.

B
ackground.

E
m

m
anuel filed the Perm

it A
pplication on D

ecem
ber 20, 2017, seeking

authorization to construct a cross-service FM
 translator station to rebroadcast Station W

N
E

B
(A

M
),

W
orcester, M

assachusetts, and the B
ureau accepted the Perm

it A
pplication for filing on January 29, 2018.

Plym
outh R

ock filed a Petition to D
eny the Perm

it A
pplication on February 18, 2018, in w

hich it argued
that the T

ranslator w
ould cause interference to listeners of W

PL
M

-FM
, Plym

outh, M
assachusetts, w

hich
is licensed to Plym

outh R
ock.3 In the

S
taff D

ecision,
the B

ureau held that that Plym
outh R

ock had
dem

onstrated that the T
ranslator w

ould cause interference to listeners of W
PL

M
-FM

 in violation of
Section 74.1204 of the FC

C
's rules (R

ules) and dism
issed the Perm

it A
pplication.4

In the Petition, E
m

m
anuel argues that the

S
taff D

ecision
"presents a false dichotom

y" betw
een

revitalizing the A
M

 radio service through the use of translators and preventing interference from
translators to listeners of full-pow

er stations.5 E
m

m
anuel furthers argues that the

S
taff D

ecision
failed to

address tw
o alternatives to dism

issal proposed in the E
m

m
anuel O

pposition that w
ould have allow

ed

E
m

m
anuel C

om
m

unications, Inc.,
L

etter O
rder, R

ef. 1800B
3-SS (M

B
 Juiie 26, 2018)

(Staff D
ecision).

2
E

m
m

anuel filed the P
etition on July 26, 2018. P

lym
outh R

ock B
roadcasting C

o., Inc. (P
lym

outh R
ock) filed an

O
pposition on A

ugust 3, 2018.

Em
m

anuel filed an O
pposition to the Petition to D

eny on M
arch 7, 2018 (Em

m
anuel O

pposition).
'Staff D

ecision
at 3-4.

Petition at 1-2.



E
m

m
anuel to construct the T

ranslator w
hile not resulting in likely interference to W

P
L

M
-F

M
.6

F
irst, E

m
m

anuel argues that the B
ureau could grant the P

erm
it A

pplication "contingent on
E

m
m

anuel's im
m

ediate subm
ission of an acceptable m

odification application proposing such
displacem

ent relief' and further suggests that a lim
ited w

aiver of S
ection 74.1204 could be granted to

facilitate this outcom
e.7 S

econd, E
m

m
anuel argues that the B

ureau should consider the suggestion it
raised previously that the P

erm
it A

pplication rem
ain pending w

hile E
m

m
anuel negotiates an agreem

ent
w

ith P
lym

outh R
ock by w

hich P
lym

outh R
ock w

ould w
ithdraw

 its P
etition to D

eny and E
m

m
anuel w

ould
m

odify the P
erm

it A
pplication to seek displacem

ent relief authority to a channel not objectionable to
P

lym
outh R

ock.8

In its O
pposition, P

lym
outh R

ock notes that the P
etition does not dispute the finding in the

S
taff

D
ecisio

n
that the T

ranslator w
ould cause interference to listeners of W

P
L

M
-F

M
, but instead requests that

E
m

m
anuel be granted a contingent grant of the P

erm
it A

pplication so it can subsequently seek
displacem

ent relief.9 P
lym

outh R
ock urges the C

om
m

ission to not grant a construction perm
it to

E
m

m
anuel on the T

ranslator's current channel, and argues that there are m
ore W

P
L

M
-F

M
 listeners

beyond those w
ho filed declarations that w

ould receive harm
ful interference from

 the T
ranslator.1°

R
egarding a potential agreem

ent w
ith E

m
m

anuel, P
lym

outh R
ock notes that it considered E

m
m

anuel's
proposal, but the parties "do not, how

ever, have a current agreem
ent, and it is not yet clear w

hether any
agreem

ent can or w
ill be reached."1'

D
iscussion. T

he C
om

m
ission w

ill consider a petition for reconsideration only w
hen the

petitioner show
s either a m

aterial error in the C
om

m
ission's original order or raises additional facts not

know
n or existing at the tim

e of the petitioner's last opportunity to present such

	

E
m

m
anuel has

failed to m
eet this burden.

W
e reject E

m
m

anuel's argum
ent that the B

ureau could issue a "contingent grant" of the
A

pplication and w
aive S

ection 74.2014. S
ection 73.3517 of the R

ules expressly prohibits the filing of
contingent applications for new

 stations, and E
m

m
anuel's suggestion that w

e process the P
erm

it
A

pplication in a m
anner that w

ould violate that provision is rejected.13 E
ven if S

ection 73 .3517 w
ere not

dispositive of E
m

m
anuel's argum

ent, there is no provision in the R
ules that perm

its the B
ureau to grant a

6
Id.

at 2.

Petition at 2;
see also

E
m

m
anuel O

pposition at 3 ("R
ather, w

e respectfully subm
it that there exists a proper m

eans
of resolving any actual interference, quickly and effectively, should evidence of a true Section 74.1204(f) issue exist
after the application has, once again, been granted. A

t that tim
e, arguendo, displacem

ent relief for the proposed FM
translator w

ould be available and appropriate.").

8
Petition at 3-4;

see also
E

m
m

anuel O
pposition at 3 ("In the interim

, at the very least, the application should rem
ain

pending so that the parties to this pleading cycle m
ay identify a w

ay forw
ard acceptable both to petitioner and to

E
m

m
anuel - w

hile avoiding undue violence to the FC
C

's efforts to revitalize the A
M

 radio service.").

O
pposition at 1-2.

'°Id.
at 2.

"Id
.

at2.

1247
C

FR
§

1.106(c);
W

W
IZ, Inc.,

M
em

orandum
 O

pinion and O
rder, 37 FC

C
 685, 686, para. 2 (1964),

aff'd sub
noin. L

orain Journal C
o. v. F

C
C

,
351 F.2d 824 (D

.C
. C

ir.
1965), cert. denied,397 U

.S. 967 (1966);
D

avis &
 E

lkins
C

oil.,
M

em
orandum

 and O
rder, 26 FC

C
 R

cd
15555, 15556,

para. 5 (M
B

 2011).

347 C
F

R
§ 73.35

17 ("C
ontingent applications for new

 stations and for changes in facilities of existing stations are
not acceptable for filing.").

2



patently defective application on the condition that an applicant agree to correct the defect in the
application at som

e future point in tim
e, and E

m
m

anuel cites to no authority for this novel proposition.
E

m
m

anuel fails to show
 any error in the dism

issal of the Perm
it A

pplication in accordance w
ith Section

73
.3566(a)

of the R
ules.14

T
o the extent that E

m
m

anuel seeks a w
aiver of Section 74.1204, the R

ules m
ay be w

aived only
for good cause show

n.15 T
he C

om
m

ission m
ust give w

aiver requests "a hard look," but an applicant for
w

aiver "faces a high hurdle even at the starting gate"16 and m
ust support its w

aiver request w
ith a

com
pelling show

ing.17
W

aiver is appropriate only if both: (1) special circum
stances w

arrant a deviation
from

 the general rule; and (2) such deviation better serves the public interest.18 E
m

m
anuel has not

presented any special circum
stances that w

arrant a w
aiver, nor has it explained how

 the public interest
w

ill be served by such a w
aiver, and w

e thus deny its request to w
aive Section 74.1204.'

W
e also reject E

m
m

anuel's argum
ent that w

e should reinstate the P
erm

it A
pplication so it can

attem
pt to negotiate an agreem

ent w
ith P

lym
outh R

ock. E
m

m
anuel again provides no support for its

novel theory that the B
ureau should reinstate a defective application to allow

 an applicant to reach som
e

form
 of agreem

ent w
ith an objector.2°

W
e further note that the Perm

it A
pplication w

as pending for a
period of three m

onths betw
een the filing of the Petition to D

eny and the issuance of the
S

taff D
ecision,

and during that period no agreem
ent w

as reached. Finally, as E
m

m
anuel notes in the O

pposition, no such
agreem

ent exists, and it is uncertain w
hether one could be reached.2'

Instead of seeking a contingent grant or reinstatem
ent to negotiate an agreem

ent, E
m

m
anuel

could have filed an am
endm

ent to the Perm
it A

pplication w
hile it w

as pending to correct the Section
74.1204 violation, or alternatively, filed a corrective am

endm
ent after the dism

issal of the Perm
it

A
pplication pursuant to the C

om
m

ission's
N

unc P
ro T

unc
policy.22

E
m

m
anuel has done neither, nor has

it identified any error in the
S

taff D
ecision

's
determ

ination that the Perm
it A

pplication w
as defective

because it proposed a new
 FM

 translator station operation that w
ould cause im

perm
issible interference to

listeners of W
PL

M
-FM

 in violation of Section 74.1204.23 A
ccordingly, w

e w
ill deny the Petition.

447 C
FR

 § 73.3566(a).

'547C
F

R
 1.3.

6
W

A
IT

 R
adio v. FC

C
,

418 F.2d
1153,

1157 (D
.C

. C
ir. 1969)

(W
A

IT
 R

adio)
(subsequent history om

itted).

'
G

reater M
edia R

adio C
o., Inc.,

M
em

orandum
 O

pinion and O
rder, 15 FC

C
 R

ed 7090 (1999) (citing
Stoner B

road.
Sys., Inc.,

M
em

orandum
 O

pinion and O
rder, 49 FC

C
 2d 1011, 1012 (1974)).

18N
etw

orklP, L
L

C
 v. FC

C
,

548 F.3d 116, 125-128 (D
.C

. C
ir. 2008)

(N
etw

orkiP
); N

ortheast C
ellular T

el. C
o. v.

FC
C

, 897 F.2d 1164, 1166 (D
.C

. C
ir. 1990).

19See W
A

IT
 R

adio,
418 F.2d at 1157 n.9 ("T

he agency is not bound to process in depth w
hat are only generalized

pleas. . . . T
he applicant for w

aiver m
ust articulate a specific pleading, and adduce concrete support, preferably

docum
entary.").

2
0

See
47 C

FR
§

73.3566(a).

2
!O

pposition at 2.
22

C
om

m
ission States Future P

olicy on Incom
plete and P

atently D
efective A

M
 and FM

 C
onstruction P

erm
it

A
pplications, Public N

otice, 49 Fed. R
eg. 47331 (D

ec. 3, 1984).

23
E

m
m

anuel suggests that the B
ureau should consider that only tw

o listeners of W
PL

M
-FM

 w
ould receive

interference. P
etition at n.4. T

he
Staff D

ecision
rejected this argum

ent and noted that under Section 74.1204, tw
o

listeners are sufficient under Section 74.1204 and C
om

m
ission precedent to established predicted interference, and

further noted that that nothing in the
A

M
 R

evitalization
proceeding indicated otherw

ise.
Staff D

ecision
at 4.

E
m

m
anuel presents no authority show

ing this holding w
as in error.

3



C
onclusion.

A
ccordingly, for the reasons discussed above, IT

 IS O
R

D
E

R
E

D
 that the Petition for

R
econsideration filed on July 26, 2018, by E

m
m

anuel C
om

m
unications, Inc., IS D

E
N

IE
D

.

A
lbert Shuldiner

C
hief, A
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M
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ureau

4


