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F
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N
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L
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Y
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P
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econ

sid
eration

D
ear M

essrs. R
edd and T

annenw
ald:

W
e have before us: (1) a June 9, 2016 P

etition from
 S

incere S
even (S

7)' seeking
reconsideration of a D

ecision2 w
hich dism

issed its A
pplication3 to construct a new

 low
 pow

er F
M

(L
P

F
M

) station at W
ashington, D

.C
.; and (2) a June 16, 2016 O

pposition by R
adio O

ne L
icenses,

L
L

C
 (R

adio O
ne). F

or the reasons set forth below
, w

e dism
iss the P

etition.

B
ack

grou
n

d
.

In 2014, the M
edia B

ureau (B
ureau) granted the A

pplication and, at S
7's

request, assigned call letters W
O

O
K

-L
P

 to the unbuilt station. T
he B

ureau, how
ever, rescinded the

grant and returned the A
pplication to pending status in N

ovem
ber 2015, after R

adio O
ne raised

m
aterial q

u
estio

n
s ab

o
u

t w
h

eth
er P

erry
 R

ed
d

 (R
ed

d
), a co

n
v

icted
 felo

n
, w

as a p
arty

 to
 S

7
's

A
pplication.4 In D

ecem
ber 2015, W

illiam
 T

ucker (T
ucker), founder of W

O
O

K
 R

adio D
C

 (W
O

O
K

S7 P
etition for R

econsideration of FC
C

's D
ism

issal of Sincere Seven's L
P

FM
 A

pplication (filed Jun. 9,
2016) (Petition).
2

P
eter T

annenw
ald, E

sq.,
L

etter O
rder, R

ef. N
o. 1800B

3-A
T

S (M
ay 10, 2016) (D

ecision).

File N
o. B

N
PL

-2013 11 14A
Y

L
 (filed N

ov. 14, 2013) (A
pplication).

T
he B

ureau had rejected R
adio O

ne's challenge of S7's non-profit status but, on reconsideration, R
adio

O
ne raised new

 questions of w
hether S7 should have listed R

edd as a party and, if so, w
hether R

edd's
convictions conflicted w

ith S7's certification of no adverse findings.
See Sincere Seven,

L
etter O

rder, R
ef.

N
o. 1800B

3-P
P

D
 (M

B
 A

ug. 19, 2014)
(First Staff L

etter);
A

pplication, Section II, Q
uestion 7;

U
.S. v.

M
cU

reary-R
edd, 475 F.3d 718 (6th C

ir. 2007);
U

S. v. M
cC

reary-R
edd,

628 F. Supp. 2d 764 (E
.D

. T
enn.

2007);
U

S. v. M
cU

reary-R
edd,

407 Fed. A
ppx. 861 (6th C

ir. 2010) (affirm
ing convictions for drug and

firearm
 possession). T

he B
ureau found that S7 had erred in not identifkjing R

edd and his record because,
notw

ithstanding S7's assertion that R
edd w

as not an S7 officer, he w
as listed as such in S7's records w

ith
the D

istrict of C
olum

bia and w
as described by S7 as its

defacto
President or C

E
O

.
See Sincere Seven,

L
etter O

rder, R
ef N

o. l800B
3-E

A
/A

T
S

 (N
ov. 30, 2015)

(S
econdS

7 L
etter)

at
5-6.



R
D

C
), contacted the B

ureau in an attem
pt "to preserve" the A

pplication.5 T
ucker claim

ed that
W

O
O

K
 R

D
C

 and S
7 had, prior to application, entered into a F

iscal S
ponsorship A

greem
ent (F

S
A

)
w

hich placed W
O

O
K

 R
D

C
 in control of W

O
O

K
-L

P
.6 T

ucker, w
ho had signed and subm

itted the
A

pplication under S
7's nam

e, alleged that S
7 breached the term

s of the S
F

A
 and requested a w

aiver
to enable W

O
O

K
 R

D
C

 to take S
7's place as proposed perm

ittee of W
O

O
K

-L
P

.7 T
he B

ureau, after
exam

ining the F
S

A
 and argum

ents of the parties, dism
issed the A

pplication. T
he B

ureau determ
ined

that
W

O
O

K
 R

D
C

 w
as an undisclosed real party in interest8 and that the F

S
A

 w
as effectively an

agreem
ent betw

een S
7 and W

O
O

K
 R

D
C

 to prosecute a false application.9 In particular, the B
ureau

concluded that S
7 had acted as a "front" for W

O
O

K
 R

D
C

 to gam
e the C

om
m

ission's com
parative

point system
 and to use S

7's tax-exem
pt status to funnel donations to W

O
O

K
 R

D
C

.'° In light of the
dism

issal, the B
ureau dism

issed T
ucker's w

aiver request as m
oot and did not reach the issue of

w
hether R

edd's crim
inal record w

ould have been a further basis for dism
issing the A

pplication."

D
iscussion. T

he C
om

m
ission w

ill consider a petition for reconsideration only w
hen the

petitioner show
s a m

aterial error in the original decision or raises changed circum
stances or

additional facts not know
n or existing at the petitioner's last opportunity to present such m

atters.'2
P

etitions that rely on facts that could have been presented earlier, or repeat argum
ents fully

considered and rejected w
ill be dism

issed.'3 A
 petition for reconsideration of action on earlier

petitions for reconsideration w
ill be dism

issed as repetitious unless the C
om

m
ission determ

ines
that consideration is required in the public interest.'4

W
O

O
K

 R
D

C
, L

etter to Peter D
oyle, C

hief; A
udio D

ivision, FC
C

 (filed D
ec. 28, 2015).

6
Id.;

T
ucker, O

pposition to Supplem
ent to P

etition for R
econsideration (filed D

ec. 28, 2015) (T
ucker

O
pposition). T

he FSA
 w

as attached to the T
ucker O

pposition.
S

ee
S

incere S
even's N

on-P
rofit

O
rganization Fiscal Sponsorship A

greem
ent w

ith W
O

O
K

-L
P R

adio (O
ct. 30, 2013) (SFA

).

T
he R

ules provide that no party m
ay assign or transfer an L

P
FM

 construction perm
it. 47 C

FR
 §

73 .853(d).
8A

 real-party-in-interest inquiry typically focuses on w
hether a third person "has an ow

nership interest, or
w

ill be in a position to actually or potentially control the operation of the station."
A

stroline C
om

m
c'ns C

o.
v.

FC
C

, 857 F.2d
1556,

1564 (D
.C

. C
ir. 1998).

D
ecision at 5.

'°ld
.

S7 claim
ed points as an established local applicant, w

hereas W
O

O
K

 R
D

C
 w

as founded just shortly
before the A

pplication w
as filed and w

ould not have been able to claim
 such points.

"Id
.

at
5-6.

T
he B

ureau also noted that several other m
atters including a com

plete change in the
com

position of S7's board and S7's failure to respond to a C
om

m
ission request for inform

ation w
ould have

been independent grounds for dism
issing the A

pplication.
Id.

'2
S

ee4
7

C
F

R
 1

.1
0

6
.

'31d.
at

1.106(p).

'41d.
at

	

1.106(c)(2)and(k)(3).

2



S
7's sem

inal argum
ent is that the B

ureau ignored evidenc&
5 by w

hich S
7 allegedly

refuted the allegations form
ing the basis for the B

ureau's real party in interest determ
ination.'6

S
7 contends that the B

ureau, thus, reached speculative and incorrect conclusions about the nature
of the F

S
A

 and the relationship betw
een T

ucker and S
7. S

7 em
phasizes that: (1) S

7 is an
interested party to the A

pplication and that T
ucker m

erely acted as S
7's agent and G

eneral
M

anager; (2) there w
as nothing "subversive" about not revealing the F

S
A

, w
hich m

erely created
a com

m
unity partnership; and (3) S

7 term
inated its relationship w

ith T
ucker and obtained a court

order against him
 because he w

as allegedly m
ism

anaging and falsely claim
ing ow

nership of the
station.'7 S

7 further contends that the only published reason for disqualifying an L
P

F
M

 applicant
is unlicensed operation,'8 and that the B

ureau's reliance upon nondisclosure of the F
S

A
 as a basis

for dism
issing the A

pplication am
ounts to an unpublished "new

 rule" that the B
ureau created

solely for "this m
om

ent."9 R
adio O

ne responds that S
7 is rearguing points to w

hich the agency
has already spoken and that the B

ureau should, therefore, dism
iss the P

etition.

A
s noted in the D

ecision, the B
ureau did not receive the F

irst S
7 R

esponse directly, S
7

did not supply a copy in response to the B
ureau's request, but the B

ureau obtained a copy from
R

adio O
ne's counsel, w

hom
 S

7 had tim
ely served.20 T

he D
ecision thus discussed and gave full

consideration to S
7's F

irst and S
econd R

esponses. H
ow

ever, the B
ureau found that S

7's
subm

issions w
ere insufficient to rebut other evidence w

hich indicated that the F
S

A
 put W

O
O

K
R

D
C

 in a position to potentially control the station and that W
O

O
K

 R
D

C
 actually controlled the

account w
ith the C

om
m

ission through w
hich the A

pplication w
as filed.2' F

or exam
ple, although

S
7 subm

itted a 2015 court order requiring T
ucker to stop holding him

self out as affiliated w
ith

W
O

O
K

-L
P

 follow
ing S

7's term
ination of their relationship, nothing in the court ruling addressed

T
ucker's potential control at the tim

e of application in 2013 w
hen the relationship w

as still in
effect.

S
7's P

etition largely repeats its previously-considered argum
ents and, thus, shall be

dism
issed.

S
7 m

akes one new
 argum

ent, challenging the B
ureau's authority to dism

iss the
A

pplication.
A

lthough S
7 does not dem

onstrate that this argum
ent raises public interest concerns

of such a m
agnitude to require consideration in a second reconsideration petition, w

e w
ill briefly

address it in the interest of a com
plete record. S

7 is sim
ply w

rong w
hen it claim

s that the
C

om
m

ission m
ay dism

iss an L
P

F
M

 application only if the applicant has engaged in unauthorized

15
S7, in a docum

ent received by R
adio O

ne but not by the C
om

m
ission, addressed its ongoing relationship

w
ith R

edd and term
inated relationship w

ith T
ucker.

See S7
R

esponse to Petition for R
econsideration

(dated D
ec. 29,

2015)
(First R

esponse). S7 later subm
itted a letter from

 its board of directors arguing that
S7 w

as the A
pplication's real party in interest and further outlining its history w

ith R
edd and T

ucker.
See

S7 L
etter to M

arlene D
ortch, Secretary, FC

C
 (filed A

pr. 26,2016) (Second R
esponse).

6D
ecision at 2. S7 also alleges errors pertaining to other issues, including R

edd's crim
inal conviction,

S7's failure to respond to a request for inform
ation, and a m

ajor change in S7's ow
nership.

See
Petition at

8-10.
W

e w
ill not address such argum

ents upon w
hich the B

ureau did not base its action.

'71d.
at2-3.

'
Id.

at 2,
citing 47

U
.S.C

. § 301.
S

ee also M
aking A

ppropriations for the G
overnm

ent of the D
istrict of

C
olum

bia for Fiscal Y
ear 2001 A

ct,
Pub. L

. N
o.

106-553,
114 S

tat. 2762, am
ended by

L
ocal C

om
m

unity
R

adioA
ctof2ol0, P

ub. L
. N

o. 111-371, 124 S
tat. 4072.

'91d.
at3.

2
0

Id.

21
Id.

at 3-5.
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operations.
W

hile it is true that C
ongress enacted a provision w

hich disqualifies L
P

F
M

applicants that have engaged in unauthorized broadcasting,22 that provision is not the sole basis
for dism

issing L
P

F
M

 applications. R
equirem

ents applicable to all C
om

m
ission applications and

to broadcast applications in general apply to the L
P

F
M

 service.23 It is the C
om

m
ission's

longstanding practice to consider, as it did here, w
hether a broadcast applicant should be

disqualified w
hen there is evidence that an undisclosed party is potentially in the position to

control the proposed station.24
W

e, thus, reject S
7's contention that the B

ureau's dism
issal of the

A
pplication based on real party in interest considerations w

as a "new
," previously undisclosed

practice.C
on

clu
sion

/A
ction

s.
A

ccordingly, IT
 IS

 O
R

D
E

R
E

D
 that the P

etition for
R

econsideration filed by S
incere S

even on June 9, 2016, is D
IS

M
IS

S
E

D
.

S
incerely,

P
eter H

. D
oyle

C
hief, A

udio D
ivision

M
edia B

ureau

2
2
S

eesu
p

ra,
n.18.

23
S

ee, e.g.,
47 C

F
R

 § 1.17 (truthful and accurate statem
ents),

1.65
(keeping applications accurate), 73.80 1

(broadcast rules applicable to L
PFM

 including applicant obligation under § 73.1015 to m
ake truthful

w
ritten statem

ents and C
om

m
ission's ability under § 73.3566 to dism

iss defective applications).
24

S
ee, e.g., S

L
 C

om
m

c'ns, Inc. v. F
C

C
,

168 F.3d 1354 (D
.C

. C
ir. 1999) (upholding dism

issal of television
application w

here brother applied in nam
e of sister to receive then-applicable affirm

ative action preference
for fem

ale applicants);
K

O
W

L
, Inc.,

M
em

orandum
 O

pinion and O
rder, 49 FC

C
2d 962, 964 (R

ev. B
d. 1974)

(adding real party in interest issue to exam
ine FM

 applicant's qualifications in light of previously
undisclosed financial involvem

ent of tw
o individuals, one of w

hom
 had been convicted of a drug-related

felony).

4


