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W
e have before us the Petition for R

econsideration (Petition) filed on February 11, 2016, by
E

K
O

 M
edia G

roup, Inc. (E
K

O
). E

K
O

 seeks reconsideration of the P
ublic N

otice' issued by the M
edia

B
ureau, A

udio D
ivision (B

ureau), advising E
K

O
 that its license for Station D

W
R

JE
(A

M
), D

over, D
E

(Station) had expired pursuant to Section 3 12(g) of the C
om

m
unications A

ct of 1934, as am
ended (A

ct).2
For the reasons discussed below

, w
e deny the Petition.

B
ackground: T

he S
tation has been operating pursuant to S

pecial T
em

porary A
uthority (S

T
A

)
since 1998 w

hen the licensee at the tim
e-V

in L
or B

roadcasting, Inc.3-w
as forced to rem

ove tw
o of its

three tow
ers because new

 ow
ners purchased the Station's licensed tow

er site.4 In its license renew
al

application filed on M
arch 21, 2014, E

K
O

 indicated that the station had gone silent on January 14, 2014,
stating that "the pow

er com
pany disconnected the pow

er at the stations transm
itter site because the site

ow
ner5 had not paid the pow

er bills for several m
onths."6 O

n July 18, 2014, E
K

O
 requested ST

A
 to

rem
ain silent, again noting that the pow

er had been cut to the tow
er site authorized in its m

ost recent
ST

A
 request, and stated that "the landlord also took dow

n the single tow
er at the site from

 w
hich [the

Station] had been broadcasting pursuant to the [ST
A

]".7 E
K

O
 filed a N

otice of R
esum

ption of
O

perations on January 14, 2015, indicating that the Station had resum
ed operations the day before. E

K
O

filed an ST
A

 request on M
ay 7, 2015, inform

ing the C
om

m
isskn that it had been operating the station at

a variance from
 its license facilities since January 14, 2015, and requesting ST

A
 to continue operating at

1B
roadcast A

ctions,
Public N

otice, R
eport N

o.
48654

(M
B

 Jan. 19, 2016)
(312(g) Public N

otice).
247

U
.S.C

. § 3 12(g).

T
he Station's license w

as subsequently assigned to a series of licensees, w
ith E

K
O

 ultim
ately obtaining the license

from
 K

-5 C
om

m
unications, L

L
C

 (K
-5).

See
File N

os. B
A

L
-20010125A

B
N

; B
A

L
-20040120A

G
Q

; B
A

L
-

20050824A
E

K
; B

A
L

-20091 1 12A
N

D
; B

A
L

FT
-201 10429A

A
A

.
'See

File N
o. B

ST
A

-19980821Y
D

. T
he Station's subsequent licensees, including E

K
O

, have regularly filed
requests for additional ST

A
 to operate the Station at a variance from

 its licensed facility.

E
K

O
 indicates that in the P

etition that the "land lord. . . is also w
ho sold m

e the station." It is unclear w
hether he

is referring to K
-5 itself or to its ow

ner, V
ince K

lepac.

6S
ee

File N
o. B

R
-20140321A

E
S.

File N
o. B

L
STA

-20140718A
C

T
(Silent ST

A
 R

equest).



a variance from
 its licensed facility,8 w

hich the B
ureau granted on June 30, 2015.

O
n D

ecem
ber 2, 2015, the B

ureau issue an O
perational Status Inquiry L

etter to E
K

O
 and stated

that the B
ureau had been inform

ed that the Station "m
ay be currently off the air" even though its records

indicated it w
as operating.'° T

he B
ureau inform

ed E
K

O
 that it m

ust, w
ithin 30 days, provide

docum
entation of the Station's operational status since January 14, 2014, including locations,

engineering inform
ation, financial inform

ation, facility inform
ation, dates and tim

es that the Station w
as

off-air, and an explanation of the circum
stances necessitating that the Station be taken off the air.11 O

n
January 11, 2016, E

K
O

 untim
ely filed a response, w

hich w
as not addressed to the correct m

em
ber of the

B
ureau staff.'2 O

n January 13, 2016, the B
ureau updated the C

om
m

ission's database, C
D

B
S, to indicate

that the Station's license had expired as a m
atter of law

 pursuant to Section 3 12(g) and deleted the
Station's callsign.'3

O
n January 14, 2016, the B

ureau responded to the
O

SI R
esponse

inform
ing E

K
O

that the Station's license had been cancelled.'4 T
he B

ureau also noted that E
K

O
 had failed to tim

ely
respond to the

051 L
etter

and that the
O

SI R
esponse

failed to provide m
ost of the inform

ation E
K

O
 w

as
required to subm

it.'5

E
K

O
 asserts in the P

etition-w
hich is m

ostly a verbatim
 copy of the

O
S

I R
esponse-that

the
Station w

ent silent due to problem
s w

ith E
K

O
's landlord, w

ho E
K

O
 claim

s refuses to transfer the lease
for the land that E

K
O

 purchased.'6 E
K

O
 claim

s that it is unable to find a suitable location to build a new
transm

ission tow
er, and that although the Station has "been operating irregularly since January 2014" it

has "had transm
issions" for one day every six

	

E
K

O
 argues that in order to further the public

interest, the B
ureau should reinstate the Station's license and grant another ST

A
 authorizing E

K
O

 to
continue operation of the Station w

ithout a transm
ission tow

er for the sole purpose of operating FM
T

ranslator W
286B

S.'8 E
K

O
 supports its argum

ent by claim
ing that the Station is its ow

ner's m
ain

source of incom
e, provides entertainm

ent and education locally, and that approving the Petition w
ould

not cause harm
 to any other party.'9 Finally, E

K
O

 argues that it is "unfair" that although it paid its

8
See

File N
o. B

ST
A

-20150507A
A

Y
. T

his ST
A

 request also noted that the Station w
ent silent in January 2014

because the pow
er to the transm

itter site had been cut-off, and that "pow
er w

as restored at the site in early January
2015."

9E
K

O
 M

edia G
roup. Inc.,

L
etter O

rder (M
B

 June 30,
2015).

'°
L

etter from
 Peter H

. D
oyle, C

hief, A
udio D

ivision, M
edia B

ureau, FC
C

 to Jose R
oberto E

konom
o, E

K
O

 M
edia

G
roup, Inc. (M

B
 D

ec. 2,
2015) (O

S
iL

etter).

"Id
.

12
L

etter from
 Jose E

konom
o, E

K
O

 M
edia G

roup, to Jerom
e M

anarchuck, A
udio D

ivision, M
edia B

ureau, Jan.
11, 2016

(O
SI R

esponse).
A

lthough the
O

S
lR

esponse
is dated January 2, 2016, the C

om
m

ission's M
ail R

oom
 date

stam
p indicates it w

as received on January 11, 2016.
'

See 312(g) P
ublic N

otice.
'

See
E

m
ail from

 Jerom
e M

anarchuck (M
B

 Jan. 14, 2016) ("[w
je did not receive a response w

ithin 30 days and the
letter response w

e did receive provided very little regarding the inform
ation that w

as requested.")
(M

anarchuck
E

m
ail).

'
Id.

16Petition at 1.

'71d.
at 1-2.

"Id
.

at 2.
A

lthough EK
O

 requests additional STA
 to operate the Station, there is currently no STA

 request pending
before the B

ureau. Station W
286B

S is also licensed to EK
O

 and rebroadcasted the Station.
19Id



regulatory fees, the Station's license w
as still cancelled, w

hile "internet radio" stations continue to
operate w

ithout paying such fees.2°

D
iscussion: T

he C
om

m
ission w

ill consider a petition for reconsideration only w
hen the

petitioner show
s either a m

aterial error in the C
om

m
ission's original order or raises new

 facts or changed
circum

stances not know
n or existing at the tim

e of the petitioner's last opportunity to present such
m

atters.2'Section 3 12(g) of the A
ct provides that "[i]f a broadcasting station fails to transm

it broadcast
signals for any consecutive 12-m

onth period, then the station license granted for the operation of that
broadcast station expires at the end of that period."22

W
e reject E

K
O

's claim
s that it "had transm

issions
one day every six m

onths," because it provides no docum
entation to support its claim

 despite express
requests from

 C
om

m
ission staff to do so.23 E

ven if w
e w

ere to accept it as true, though, sim
ply

transm
itting a signal once every six m

onths w
ould not constitute sufficient broadcast operations to end

the Station's extended period of silence because "[a] station m
ust dissem

inate radio com
m

unications
intended to be received by the public in order to be considered to have resum

ed operations."24 E
K

O
's

argum
ent falls far short of dem

onstrating that it has transm
itted broadcast com

m
unications to be received

by the public over the 12-m
onth period of apparent radio silence. Finally, w

e note that E
K

O
 also offers

no explanation of how
 the Station w

as able to broadcast transm
issions once every six m

onths given its
repeated statem

ents that the pow
er to the tow

er site w
as shut dow

n from
 January 2014 until January

2015, and that the landlord dism
antled the only tow

er E
K

O
 used to broadcast pursuant to ST

A
.25

U
nauthorized transm

issions cannot be used to avoid Section 312(g) license expiration,26 thus, if E
K

O
 did

transm
it broadcast signals from

 an unauthorized site, they w
ould not qualify as broadcast transm

issions
for the purposes of Section 312(g).

Section 312(g) of the A
ct states that the C

om
m

ission m
ay extend or reinstate a license despite

12 m
onths of silence "to prom

ote equity and fairness."27 T
he C

om
m

ission has exercised its authority to
reinstate an expired license in only rare circum

stances, each of w
hich involved silence for com

pelling
reasons beyond the licensee's control.28

W
e reject E

K
O

's argum
ents that the public interest w

ould be

2
0

21 47 C
FR

 § 1.106(c);
W

W
IZ

, Inc.,
M

em
orandum

 O
pinion and O

rder, 37 FC
C

685,
686, para. 2 (1964),

aff'd sub
nom

. L
orain Journal C

o. v. F
C

C
, 351

F.2d 824 (D
.C

. C
ir.

1965), cert. denied,
397 U

.S. 967 (1966);
B

oard of
T

rustees,
D

avis &
 E

lkins C
oil.,

M
em

orandum
 and O

rder, 26 FC
C

 R
cd

15555, 1556,para.
5

(M
B

 2011).
2

2
4

7
U

.S.C
. 3 12(g).

See also
47 C

FR
§ §

73.1740(c)
23

O
S

I L
etter; M

anarchuck E
m

ail; see also 0C
C

 A
cquisitions, Inc.,

M
em

orandum
 O

pinion and O
rder, 17 FC

C
 R

ed
6147, 6150, para. 10 (2002) (affirm

ing dism
issal of license w

here station failed to provide inform
ation docum

enting
resum

ption of operations);
M

odesto G
raffiti R

adio P
roject,

L
etter O

rder, D
A

 16-741 (M
B

 June 30, 2016)
(M

odesto)
(sam

e).
24

M
odesto

at 3
(citing E

T
C

 C
om

m
c 'ns, Inc.,

L
etter O

rder, 24 FC
C

 R
ed 3021, 3022 (M

B
 2009) (holding that

conducting equipm
ent tests or transm

itting an equipm
ent test pattern does not prevent autom

atic expiration of a
license pursuant to Section 312(g)).
25

See Silent ST
A

 R
equest.

A
dditionally, had EK

O
 actually resum

ed Station operations and then again gone silent, it
w

ould have been required to notify the C
om

m
ission.

See
47 C

FR
 § 73.1 740(a)(4) (requiring a licensee to notify the

C
om

m
ission w

ithin ten days of discontinuing station operation).

26See E
agle B

road. G
rp., L

td. v. FC
C

, 563
F

.3
d

543, 553 (D
.C

.
C

ir. 2
0

0
9

).

2
7

4
7

U
.S

.C
. §

 3
 1

2
(g

).

28
See, e.g., V

.1 Stereo C
om

m
c'ns C

orp.,
M

em
orandum

 O
pinion and O

rder, 21 FC
C

 R
ed 14259 (2006)

(reinstatem
ent w

arranted w
here station's silence attributable to destruction of tow

ers in hurricane and substantial



served in reinstating its license because the Station provides education and entertainm
ent to the

com
m

unity. T
hese statem

ents are unsupported and, even if true, w
ould not serve as a basis for

reinstating E
K

O
's license because Section 3 12(g) "reflects the w

ill of C
ongress that, w

here a broadcast
licensee fails to provide such prom

ised service for a period of 12 consecutive m
onths, its authorization

w
ill autom

atically term
inate so that it m

ay ultim
ately becom

e available to others that w
ill, in fact,

provide such service."29

In light of the inconsistent and contradictory nature of E
K

O
 ' s representations to the C

om
m

ission
and its refusal to provide the necessary docum

entation requested by C
om

m
ission staff, w

e find no
credibility in E

K
O

's claim
 that the Station has not been silent for 12 consecutive m

onths.

C
onclusion/A

ctions. A
ccordingly, for the IT

 IS
 O

R
D

E
R

E
D

 that the P
etition for R

econsideration
filed on F

ebruary 11, 2016, by E
K

O
 M

edia G
roup, Inc., IS

 D
E

N
IE

D
.

Peter H
. D

oyle
C

hief, A
udio D

ivision
M

edia B
ureau

S
incerely,

dam
age to subsequently rebuilt tow

ers in additional hurricanes);
C

m
ty. B

ible C
hurch,

L
etter O

rder, 23 FC
C

 R
cd

15012, 15014 (M
B

 2008) (reinstatem
ent w

arranted w
here licensee took all steps needed to return to air from

replacem
ent site prior to 12 m

onths of silence but nevertheless rem
ained off air to prom

ote air safety after
discovering and diligently reporting that FC

C
 and FA

A
 records contained incorrect tow

er inform
ation for w

hich it
w

as not responsible);
M

ark C
hapm

an, C
ourt-A

ppointed A
gent,

L
etter O

rder, 22 FC
C

 R
cd 6578 (M

B
 2007)

(reinstatem
ent w

arranted w
here extended silence resulted from

 licensee's com
pliance w

ith a court order).
29

C
hristian B

road. O
f E

ast P
oint, Inc.,

M
em

orandum
 O

pinion and O
rder, 30 FC

C
 R

cd 13975, 13976, para. 4
(2014);

see also B
uffalo B

aptist C
hurch,

M
em

orandum
 O

pinion and O
rder, 31 F

C
C

 R
cd 2393,394, para. 2 (2016)

(declining to reinstate an expired license based on equity and fairness w
hen petitioner received tw

o clear w
ritten

w
arnings regarding the im

pending 312(g) expiration date).


