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Future R
oots, Inc. ("FR

I"), by counsel, hereby subm
its its R

eply to the O
pposition to

Petition for R
econsideration filed jointly by B

allet Foklorico O
llin, B

oyle H
eights A

rts

C
onservancy, N

ational H
ispanic M

edia C
oalition, C

atalyst L
ong B

each, Inc., Prism
 C

hurch of

L
os A

ngeles, L
os A

ngeles A
cadem

y of A
rts and E

nterprise, and T
he E

m
peror's C

ircle of Shen

Y
un (the "O

pposers"). T
he O

pposition is dated N
ovem

ber 26, 2014 and according to the

C
ertificate of Service, w

as served on the undersigned on N
ovem

ber 28, 2014. In the P
etition for

R
econsideration filed on N

ovem
ber 12, 2014, FR

I argued,
in

ter al/a,
that the C

om
m

ission's

M
edia B

ureau belatedly and im
properly changed the procedures for filing tim

e-share am
endm

ents

to L
P

FM
 applications to the detrim

ent of the public and com
peting applicants. O

pposers present

no persuasive argum
ents to refute

R
T

s assertions.

T
o recapitulate, the C

om
m

ission released a Public N
otice on July 9, 2014, announcing

tentative selectees in the first groups of m
utually exclusive applications to be processed resulting

n
A

O
-
i

L

	

P
-\

	

•

)))
D

A
14-1513

)
A

ocepted/tlles
)

DEC -82014
Federel Com

m
unications Com

m
ission

O
ffice of the Secretary
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from
 the 2013 L

PFM
 ffling w

indow
. A

pplicants w
ishing to enter into voluntary tim

e share

agreem
ents w

ere directed to file their agreem
ents as m

inor am
endm

ents to their applications

through C
D

B
S.' In a Public N

otice released after the deadline for filing such am
endm

ents, the

M
edia B

ureau stated for the first tim
e, in a m

ere footnote, that a tim
e-share proposal tim

ely filed

as an am
endm

ent to the application of at least one of the parties to the tim
e-share agreem

ent

w
ould be accepted for all of the parties to the agreem

ent.2

FR
I argued in its Petition that the language of the July PN

 m
ade it clear that each party to

a tim
e-share agreem

ent m
ust am

end its respective application in C
D

B
S to qualify to participate in

the tim
e-share arrangem

ent. T
herein it is stated that "T

he proposal m
ust be electronically

subm
itted. . - and w

ill be treated as m
inor am

endm
ents to the tim

eshare proponents' applications

and becom
e part of the tenns of the station authorization." FR

I asserted that the use the plural

w
ords "am

endm
ents" and "proponents" indicated the C

om
m

ission's intent that each party w
ould

separately am
end its ow

n application.

In an effort to refute FR
I's logic, O

pposers cite the rule that requires such am
endm

ents.

Section 73.872(c) of the C
om

m
ission's rules states: "Such proposals shall be treated as m

inor

am
endm

ents to the tim
e-share proponents' applications, . . "

O
pposers concentrate on the

'C
om

m
ission IdentJies T

entative S
ellectees in 79 G

roups of M
utually E

xclusive
A

pplication F
iled in the L

P
F

M
 W

indow
, A

nnounces a 30-D
ay P

etition to D
eny P

eriod and 90-
D

ay P
eriod to F

ile V
oluntary T

im
e-S

hare P
roposals and M

ajor C
hange A

m
endm

ents,
Public

N
otice, 29 FC

C
 R

cd 8665, 8670 (2014). (T
he "July P

N
")

2
B

ureau E
xtends the F

iling D
ate for T

im
e-S

hares S
ubm

itted in R
esponse to the

July 9, 2014, P
ublic N

otice Identifying T
entative Selectees in 79 G

roups of M
utually E

xclusive
A

pplications, P
ublic N

otice, D
A

 14-1513, at n. 6 (M
B

, O
ctober 20, 2014) (the "O

ctober "P
N

').

O
pposition, at 3.
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phrase, "treated as" as som
ehow

 proving their point that an am
endm

ent to one application serves

to alter the operating proposal of other every applicant in the tim
e-share group.

H
ow

ever, if that

is
w

hat the rule m
eant to say, it surely w

ould have been w
ritten som

ething along the follow
ing

line: "Such a proposal filed by any party to the agreem
ent shall be treated as a m

inor am
endm

ent

to the application of each tim
e-share proponent."

C
ontrary to O

pposers' speculations, the "treat as" is an indicator that such am
endm

ents

are to be considered "m
inor-change" am

endm
ents as opposed to "m

ajor-change" am
endm

ents.

Such a reading is consistent w
ith the B

ureau's prior instructions to the 2013 L
P

FM
 applicants. In

its
D

ecem
ber 16, 2013, Public N

otice, the B
ureau identified the groups of m

utually exclusive

applications that had been filed in the 2013 filing w
indow

 and announced that the C
D

B
S w

as

m
odified as of that date to allow

 applicants to file only "m
inor" am

endm
ents. T

he B
ureau listed

five types of such "m
inor" am

endm
ents, including "partial and universal voluntary tim

e-sharing

agreem
ents; . . ."

M
edia B

ureau Identifies M
utually E

xclusive A
pplications F

iled in the L
P

F
M

W
indow

 and A
nnounces 60-D

ay Settlem
ent Period; C

D
B

S Is N
ow

 A
ccepting Form

 318

A
m

endm
ents, Public N

otice, 28 FC
C

 R
cd 16713 (M

B
 2013).

M
aking the point to describe voluntary tim

e-share changes as "m
inor" is also consistent

w
ith the C

om
m

ission's prior usage throughout the low
 pow

er F
M

 rulem
king process. F

or

instance, in allow
ing parties to successive-term

 involuntary arrangem
ents to convert to a

voluntary tim
e-share structure, the C

onm
iission explicitly referred to such proposals as "m

inor

change" applications.
C

reation of a L
ow

 Pow
er R

adio Service,
T

hird R
eport and O

rder and

Second Further N
otice of Proposed R

ulem
aking, 22 FC

C
 R

cd 21912, 21926 (2007).

-
j
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O
pposers claim

 that FR
I's interpretation of Section 73.872(c) is a new

 tw
ist created for

the convenience of the fact patten presented in L
PFM

 M
X

 G
roup 27.

H
ow

ever, it is the M
edia

B
ureau's post-hoc "clarification" in footnote 6 of the O

ctober PN
 that is indeed novel.

N
ow

here

in the prior history of processing L
PFM

 applications is there any hint that the C
om

m
ission

considered it appropriate to am
end m

ultiple applications from
 different applicants on the basis of

one party's C
D

B
S subm

ission.
T

here is no such notion conveyed in any of the C
om

m
ission's

order establishing the L
PFM

 rules. T
here are no such instructions in any of the public notices

concerning the processing of applications that resulted from
 the L

PFM
 filing w

indow
s in 2000-

2001. In fact, those Public N
otices give just the opposite im

pression w
hen they state:

"W
ith respect to a particular m

utually exclusive group, applicants that are tied for the highest

point total in that group m
ay, w

ithin thirty (30) days of the release of this N
otice, subm

it

am
endm

ents to their applications incorporating voluntary tim
e-share proposals."4

W
hy w

ould

the w
ord "am

endm
ents" be plural if only an am

endm
ent to one application is needed?

Furtherm
ore, the principle of separate tim

e-share am
endm

ents w
as explicitly applied by

the C
om

m
ission in the processing of a specific case. In a ruling concerning tw

o tied m
utually

exclusive applicants in H
endersonville, N

orth C
arolina, after disposing of petitions to deny and

other prelim
inary pleadings, the C

om
m

ission invited the applicants to enter into a tim
e-share

agreem
ent and stated:

In accordance w
ith our established procedures w

hen applicants are tied for the highest
point total in a L

PFM
 M

utually E
xclusive G

roup, JB
N

 and E
R

PS m
ay subm

it am
endm

ents

See, C
losed G

roups of P
ending L

ow
 P

ow
er FM

 M
utually E

xclusive A
pplications

A
cceptedfor F

iling,
Public N

otice, 19 FC
C

 R
cd 1034 (M

B
 2004);

C
losed G

roups of P
ending

L
ow

 Pow
er FM

 M
utually E

xclusive A
pplications A

ccepted for Filing,
Public N

otice, 19 FC
C

 R
cd

4624 (M
B

 2004);
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to their applications incorporating a voluntary tim
e-share proposal w

ithin thirty (30) days
of the release date of this

O
rder.

JB
N

, Inc.,
23 FC

C
 R

cd 2459, 2463 (2008). T
he C

om
m

ission directed both applicants to "subm
it

am
endm

ents to their applications. ." If an am
endm

ent to only one of the applications w
ere to be

	

considered adequate, there w
ould be no need to use the plural form

s of the w
ords "am

endm
ents"

and "applications."
T

he use of the term
 "m

ay subm
it" should not be m

isconstrued as indicating

that the m
ultiple am

endm
ents to each application are perm

itted rather than required.
T

he aspect

of this case that w
as perm

issive w
as w

hether or not the applicants w
ould agree to a voluntary

tim
e-share - and not how

 such an agreem
ent w

ould be affixed to their applications.

O
pposers offer the theory that the 2013 L

PFM
 filing w

indow
 represented the first

opportunity to file and process applications since the "the substantive and processing rules w
ere

com
pletely re-w

ritten" after the last filing w
indow

s in 2000-2001.
O

pposers use this as an

excuse to justify the M
edia B

ureau's post-hoc insertion of a new
 concept into the processing

regim
en.

W
hile significant changes have been m

ade in the L
PFM

 rules since the service w
as

originally established, it is im
portant to note that the provisions of Section 8 72(c) in question here

have not been am
ended since the rules w

ere first adopted in 2000.6 T
he only change that has

been m
ade to this rule is that the tim

e for filing am
endm

ents containing tim
e-share agreem

ents has

been extended from
 30 days to 90 days after the relevant public notice. T

hus the pertinent

provision of the rule adopted by the C
om

m
ission at issue in this m

atter has not been changed since

2000.
A

ll of the C
om

m
ission's rulings touching on it have interpreted and applied the sam

e

O
pposition, at 4.

6
See, C

reation of a L
ow

 Pow
er R

adio Service,
R

eport and O
rder, 15 FC

C
 R

cd 2205
(2

0
0

0
).
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provision.
T

his includes the
JB

N
order - w

hich w
as a decision of the full C

om
m

ission and not the

B
ureau. It can therefore be concluded that in m

aking the pronouncem
ent in footnote 6 in the

O
ctober PN

, the B
ureau w

as acting contrary to binding C
om

m
ission precedent and beyond its

authority.O
pposers suggest that "T

he concept of a lead application is w
ell know

n to the staff."7

O
pposers refer to the m

echanics of the C
D

B
 S w

here an applicant can file m
ultiple assignm

ent or

renew
al applications on a signal form

. O
pposers attem

pt to create an analogy betw
een such

applications and the filing of share-tim
e agreem

ents is m
isplaced.

T
he situations to w

hich

O
pposers refer concern a single applicant filing m

ultiple applications.
A

ll of the applications are

appropriately under the dom
ain of that single applicant. O

pposers w
ould stretch this m

echanical

convenience of the C
D

B
 S to fit the circum

stance w
here one applicant is filing a tim

e-share

am
endm

ent to cover the applications of other parties. T
his is a com

pletely and startlingly

different scenario
a scenario that w

ould lend itself to abuse w
here applicants could lose control

of their applications w
hen am

endm
ents are subm

itted outside of their purview
.

T
he C

om
m

ission has realized the need for coordination am
ong cooperating applicants to

file separate, but com
plem

entary, applications in agreem
ents to m

odify facilities. Section

73.3517(e) of the C
om

m
ission's rule specifies a procedure for the filing of contingent applications

for facilities m
odifications.

A
pplicants coordinate their proposals so as to m

ove out of each

other's w
ay.

T
im

e-share agreem
ents involve precisely the sam

e principle - related to tim
e rather

than coverage area. In a tim
e-share, each party agrees to refrain from

 operating during a certain

period of tim
e w

hen another applicant's station w
ill be on the air, and to accept this lim

itation in

O
pposition, at 4.
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its authorization. Section 73.3517(e) requires each party to the agreem
ent to file its ow

n

application as a part of the m
aster plan. It is inconceivable that Section 73.872(c) could have

been intended to operate any differently.

O
pposers offer no public policy benefit to their interpretation of the rule that m

ight offset

the harm
 that could ensue if one applicant is routinely allow

ed to am
end any num

ber of its

com
petitors' applications.

T
here is the potential for abuse by overreaching applicants to contort

their com
petitors' proposals. T

here is also the lack of transparency to the public. A
nyone should

be able to review
 an applicant's publicly available application on C

D
B

 S to determ
ine w

hat that

applicant's proposal for service is. If that proposal is subject to an am
endm

ent subm
itted to

am
end a different applicant, the changes in the proposal w

ould not be obvious or easily available

to the public.

O
pposers only nod to any need for their interpretation of the rule is totally self-serving and

laughable if described as a public interest benefit.
O

pposers' O
pposition is accom

panied by a

D
eclaration from

 Jessica G
onzalez, executive vice president of one of the applicants in the

O
pposers' tim

e-share group. She explains that in deciding w
hether to attem

pt to am
end all seven

of the applications in O
pposers' group before the filing deadline, she conferred w

ith counsel. She

reports that:

H
e pointed out that any am

endm
ent requires access to a C

D
B

S account num
ber and

passw
ord, as w

ell as an FR
N

 num
ber and passw

ord. A
n applicant w

ho w
anted to join our

tim
e share and had authority to join still m

ight have difficulty in am
ending under a close

deadline, because its FC
C

 account data w
as not standardized, and m

ight be set up or
changed, by the applicant, by counsel, or by a consulting engineer.

W
e decided not to

attem
pt to orchestrate individual m

inor am
endm

ents by all seven tim
e share proponents.

O
pposition, A

ttachm
ent A

, at 1-2.
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O
pposers essentially adm

it that they did not have their act together in tim
e to accom

plish

proper am
endm

ents by the deadline. T
hey seek to take advantage of the B

ureau's relaxed

approach to the rule w
hen FR

I's tim
e-share group w

as also w
orking hard to structure an

agreem
ent by the C

om
m

ission's deadline. T
he B

ureau's post-hoc interpretation gave O
pposers

an unfair advantage to the detrim
ent of its com

petitors w
ho w

ere striving to subm
it am

endm
ents

by the deadline as required by the rule.
Furtherm

ore, O
pposers' description of their process and

condition evokes scenes of a chaotic boiler-room
 environm

ent w
here apparently at least som

e

them
 lacked the com

petence to m
anage the m

echanics of their online applications in C
D

B
S, or to

engage com
petent professional assistance to do so. U

nable to get them
selves properly organized

in tim
e, O

pposers' approach to the process for filing tim
e-share am

endm
ents w

as essentially a

backdoor request to extend the tim
e for subm

itting such am
endm

ents by trim
m

ing dow
n the list of

required procedures. A
lthough the C

om
m

ission give applicants 90+ days to reach tim
e-share

agreem
ents and file am

endm
ents, O

pposers adm
it that they could not get the job done w

ithin that

tim
e.

T
he C

onm
iission should question w

hether parties w
ho cannot m

aster the basics of the

online filing process or engage com
petent help do it for them

 should be entrusted w
ith broadcast

licenses.O
pposers' explanation only serves to reenforce FM

's concern for the threat to the

integrity of the process that w
ould arise if the one-am

endm
ent-w

orks-for-everyone approach is

allow
ed to continue. FR

I has no know
ledge and does not im

ply that ethical im
proprieties

occurred in the structuring of O
pposers' tim

e-share group or in the filing of an am
endm

ent w
here

that agreem
ent w

as attached to tw
o of the applications in the group.

H
ow

ever, the process is rife

-8-



w
ith opportunity for m

alfeasance. It w
ould be contrary to the public interest to allow

 such

opportunities to continue in the future

T
he M

edia B
ureau's relaxation of the rule for filing tim

e-share am
endm

ents in footnote 6

of the O
ctober PN

 is contrary to precedent, an unauthorized de facto am
endm

ent to the

C
om

m
ission's rules, unfair and prejudicial to O

pposers' com
petitors and contrary to the public

interest.
FR

I respectfully urges the B
ureau to reconsideration that provision of the O

ctober PN
,

and to rescind or m
odify it in accord w

ith the foregoing.

R
espectfully subm

itted,

FU
T

U
R

E
 R

O
O

T
S, IN

C
.

D
onald E

. M
artin

D
O

N
A

L
D

 E
. M

A
R

T
IN

, P
.C

.
P.O

. B
ox 8433

Falls C
hurch, V

irginia 22041
(703) 642-2344

Its
A

ttorney

D
ecem

ber 8, 2014
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onald E

. M
artin, hereby certifj this 8th day of D

ecem
ber, 2014, that I have caused a

copy of the foregoing docum
ent to be served by U

nited States first class m
ail upon the follow

ing:

M
ichael C

ouzens, E
squire

P.O
.

B
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O
akland, C

A
 94609

C
ounsel for

B
oyle H

eights A
rts C
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B
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C
atalyst L

ong B
each, Inc.

L
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ngeles A
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y of A
rts and E
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N
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C
ounsel for Prism

 C
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T
he E

m
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un
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