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Dear Counsel:

Before the Audio Division is a request for deletion of Special Operating Condition No. 2 from
construction permits BPH-20080908AAZ and BPH-20080908ABA. For the reasons set forth below, we
delete Special Operating Condition No. 2 from the above captioned construction permits.

Background: In January 2008, the Audio Division issued a Report and Order modifying the license of
Station KZBQ(FM) to specify operation Channel 230C, in lieu of 229C at Pocatello, Idaho.' Idaho
Wireless Corporation (“Idaho Wireless™) obtained a construction permit for Channel 230C0 on June 30,
2008.2 In September 2008, Chaparral Broadcasting Inc. (“Chaparral”), licensee of KIAX(FM), Jackson,
Wyoming, and KEZQ(FM), Iona, Idaho, filed the above referenced contingent applications to modify the
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stations’ facilities.® These permits each included Special Operating Condition No. 2 which prohibits
Chaparral from implementing operations until Idaho Wireless initiates broadcasts with KZBQ on Channel
230. The staff granted these applications and issued construction permits on March 12, 2009. The Idaho
Wireless construction permit expired on June 30, 2011. Idaho Wireless has not filed another application
proposing operation on Channel 230.

In January 2012, Chaparral filed a tolling request for both construction permits which contained a request to
delete Special Operating Condition No. 2 from each permit and cancel Idaho Wireless’ operation on
Channel 229. In July 2012, Chaparral submitted a supplement to its tolling request which renewed its
request.

Discussion: In 1999, the Commission clarified the protection rights of stations which modify their
assignments. It stated that “[a]fter the allotment rule making has become final, the affected station has at
best an ‘implied STA’ to remain on its old frequency until it is ready for operation on its new frequency.”*
STAs are not within the scope of assignments and allotments which receive protection under the FM non-
reserved band technical rules.’ That is, stations operating with STAs — express or implied — are entitled to
no protection from operating stations, construction permits, pending applications or subsequently filed
applications. Thus, the Audio Division has noted that a station operating with an implied STA “would be
subject to established cut-off and application conflicts processing policies with regard to any facility
application or rulemaking proposal filed on or after the effective date of the order.”®

Idaho Wireless’ permit was issued over four years ago. Thus, Idaho Wireless has had sufficient time to
implement the channel change. Idaho Wireless was fully aware that the station’s continued operations on
Channel 229C received no protection under the Commission’s technical rules. In this situation, we
conclude that the deletion of Special Operating Condition No. 2 from each permit is in the public interest.
Although initiation of operations authorized by the KJAX and KEZQ construction permits will result in
interference to KZBQ, KZBQ lost all protection rights for the formerly licensed Channel 229 facility when
the Report and Order became a final order. Accordingly, deletion of Special Operating Condition No. 2
from each permit does not constitute a modification of the KZBQ license subject to the protest procedures
set forth in Section 316(a) of the Communications Act of 1934, as amended (the “Act™).’

We decline Chaparral’s request to cancel Idaho Wireless’ implied STA at this time, an action that would
require KZBQ to cease operation. Nevertheless, we emphasize that we expect Idaho Wireless to
expeditiously file another construction permit application proposing operation on Channel 230 and complete
construction of this facility and initiate program tests. In the event that Idaho Wireless fails to do so, we will
consider cancellation of KZBQ’s implied STA.® We remind Idaho Wireless that the Commission has stated
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that “implicit in the filing of any facility application is that the applicant stands ‘ready, willing, and able’ to
construct and operate as proposed.” Neither a difficult economic environment, nor an inability to reach
agreement on funding a portion of the construction of the Channel 230 facilities, nor a change in business
plans regarding the build-out of the facilities relieves Idaho Wireless from its obligation to complete
construction by the established deadline. Idaho Wireless accepted the construction and licensing obligations
arising from the finality of the Report and Order. At this point, Idaho Wireless’ continuing construction
delays are thwarting Chaparral’s efforts to implement major facility improvements in Jackson, WY and
Iona, ID. Thus, continued warehousing of this spectrum by Idaho Wireless in the face of Chaparral’s long-
standing competing demand is plainly contrary to the public interest.

Conclusion: Accordingly, the request to delete Special Operating Conditions No. 2 in the KIAX
construction permit (BPH-20080908AAZ) and the KEZQ construction permit (BPH-20080908ABA)
ARE GRANTED. A reissued KJIAX and KEZQ construction permit will be mailed to Chaparral
Broadcasting, Inc. under separate cover.

Sincerely,

/Cotrpe o

Rodolfo F. Bonacci
Assistant Chief
Audio Division
Media Bureau
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